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No one loves Facebook videos of cats chasing large balls of twine more than I do.  And if I 
am fortunate enough to find a video of miniature goats frolicking through a pasture you can 
bet my daughter and I will spend hours analyzing each hair on the little goats’ chins.  But my 
favorite video is when I see someone who I have sued for injuring my client doing shots of 
vodka, or posting comments about their recreational marijuana use, or otherwise implicating 
themselves in the wrongful acts that injured my client.  You can bet that if those are publicly 
accessible videos and comments, I will be downloading them and using them as exhibits in a 
trial or deposition to attack the defendant. And the best part is that in many circumstances, 
the judges will allow this type of evidence to be admitted.  Even though Facebook and social 
media has only been around for the past 10 years or so, lawyers across the country have 
developed a keen understanding of how to make this medium work to their clients’ advantage 
in litigation.  And whether you have a fondness for posting pictures of your high school 
reunion, a recent booze cruise, or you just want to show a hilarious video of a dog dressed 
as a human eating a bowl of ice cream, you had better be aware that lots of us are scouring 
social media for just the right silver bullet for our case.  As soon as I sign a new client, I will 
enter the name of the opposing party into a number of search engines and hopefully find 
something that can help push a case towards settlement.  While an insurance company may 
try to thwart these photos or social media posts from ever seeing the light of a courtroom, 
assuming the content is relevant and deemed reliable, then a judge must allow the jury to 
see the evidence.  This can often lead to larger verdicts for injured people because a jury is, 
after all, human.  And humans trust what they see for themselves more than what they hear 
from other people.   
 
However the Facebook door swings both ways.  Several years ago, right when Facebook was 
in its infancy, I represented a man charged with vehicular homicide who, while out on bail, 
decided to go clubbing and posted dozens of pictures of himself partying with lots of drunk 
revelers.  These photos were successfully introduced at his sentencing and the judge was 
shocked that he could have such a good time hanging out and drinking with friends, while 
awaiting his sentencing for killing someone while drunk driving.  Needless to say the judge 
found his remorseful statement to lack credibility and it likely impacted the sentence he 
received.  Believe me, every new client to our firm is educated on social media and what 
absolutely should not be posted. In the legal world, what you post on-line can absolutely 
come back to bite you big time.   
 
At the inception of social media, it was easy to see why people were not sophisticated about 
what they posted.  It was a new medium and the implications of what was posted didn’t seem 
to be of much concern to anyone.   But after a decade of very public social media snafus 
(remember Twitter star former congressman Anthony Weiner aka Carlos “Twitter” Danger), I 
am shocked at what people continue to post.  Not only can it prove up an explosive allegation 
in a legal matter, but it can ruin a friendship, marriage or job opportunity.  One of the first 
questions a headhunter will ask perspective employees is what’s on their Facebook page.  
Would those current images be the type of thing an employer would value in their company?  
My children are all now using social media and it is incumbent on my wife and I to randomly 



check their accounts to ensure they are not posting anything that would make a parent cringe, 
and to further ensure internet predators are not stalking my kids.  But I digress. 
 
So how do we get all this salacious stuff if we aren’t Facebook or Instagram friends with the 
opposing party?  While lawyers are ethically prohibited from secretly, or through investigators, 
posing as “fake” friends to gain access to possible witness’s Facebook/Instagram accounts, 
there is nothing that prevents a lawyer from accessing any public databases or publically 
posted social media accounts.  In addition, sometimes an injured client will simply ask to be 
Facebook friends with the person who injured them and be granted full access.  If you don’t 
know every single person who asks to be your Facebook friend you are either really lonely, 
really foolish, or both.  If you still allow the general public to search your social media account 
you do so at your own peril.  If you think true privacy exists on the internet, then you are the 
last of a dying breed.   There are over 250 years of American jurisprudence in the books and 
some very meaningful cases from Marbury v Madison, to Brown v Board of Education, to Roe 
v Wade.  However there are only a handful of cases that address social media, probably based 
on the fact that our founding fathers never conceived of the internet, and if they had, they 
probably wouldn’t have conceived that people would use the internet to post pictures of 
themselves doing body shots while on spring break in Ft. Lauderdale.  Regardless, the privacy 
and freedom of speech issues the founding fathers considered in the Bill of Rights are the 
same considerations that are applied in our digital age.  Cyberbullying, cyber stalking, 
workplace terminations for posting inappropriate photos on Myspace, these are just a random 
sampling of the ever burgeoning world of internet law and the litigation and case law is 
catching up quickly.   
 
To summarize:  Internet=good, privacy=good, freedom of speech=good, videos of great 
white sharks attacking a boat full of idiots chumming the water for great white sharks=very 
good; But if you decide to use this medium to express every thought in your head or every 
picture you have ever taken, then do not be surprised if one day a print out of your Facebook 
account is labeled exhibit 1.  And if that happens, you better hope that you have good 
insurance coverage because it is likely there is going to be a large verdict against you. 
 
 


