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The Employment Relationship 
 

Understanding the relationship between a religious organization and its employees is essential to an 

understanding of the application of employment law to your organization. It starts by understanding who 

the organization’s employees are. It sounds like a simple question, but for religious organizations, which 

often make use of volunteers, spouses of paid staff, part-time workers and seasonal workers, the 

distinction between employees and volunteers sometimes is unclear. For example, a church secretary, 

who is paid for his or her secretarial services, also may donate time to the church as an usher.  A pastor’s 

spouse may volunteer in a number of ministry area while also being paid to perform specific duties as an 

employee. 

 

The lack of clarity about employees versus volunteers is unique to nonprofit organizations. Under the Fair 

Labor Standards Act, employees are not allowed to volunteer services to for-profit employers. However, 

this prohibition does not apply to nonprofit organizations. In addition, some individuals may work for 

religious organizations as independent contractors, rather than as employees. Employment laws are 

applicable to employees (and applicants for employment) but not to volunteers or independent 

contractors. Thus, it is important to understand the distinctions between employees, volunteers, and 

independent contractors. 

 

Employee vs. Volunteer 

 

In basic terms, the distinction between an employee and a volunteer is that an employee is paid for time 

worked, while a volunteer is not. Ideally, a religious organization should clarify a worker’s position as an 

employee or volunteer prior to commencement of work. Preferably, the clarification should be done in 

writing. It may be as elaborate as a set of employee or volunteer policies with an acknowledgment, or as 

simple as a short form letter confirming a volunteer relationship, or an annual volunteer thank-you letter. 

 

For a worker who serves both as an employee and a volunteer, the organization must separate those roles 

and keep records with respect to each. The volunteer time must be truly voluntary and the volunteer 

activities must not be the same or similar to the activities the employee is employed to perform. Workers 

whose roles change, such as from volunteer to employee, must be reclassified, effective as of the time of 

the role change. 

 

The United States Department of Labor describes volunteers as “...individuals who volunteer or donate 

their services, usually on a part-time basis, for public service, religious, or humanitarian objectives, not as 

employees and without contemplation of pay.”  This definition suggests that the lack of an expectation of 

compensation and freely given services, are general hallmarks of what constitutes “volunteer” status. But 

keep in mind that a worker’s description of himself or herself as a volunteer is not necessarily fact given 

the historical position of the Courts which recognizes employers might use their superior bargaining 

power to coerce employees into making such assertions when asked in order to keep their jobs. 

Nevertheless, the expectation by the worker of pay, benefits, or other compensation is an important 

consideration. 

 

In applying the Fair Labor Standards Act, the U.S. Supreme Court has stated that the test distinguishing 

between volunteers and employees “is one of ‘economic reality’.” In a case involving a nonprofit 

religious organization, the Court found that workers were entirely dependent upon the religious 

organization, and “the fact that the compensation was received primarily in the form of benefits rather 
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than cash in this context [was] immaterial.” The Court found that the workers were employees, which 

resulted in liability for the organization for violations of overtime, minimum wage, and record keeping 

requirements of the Fair Labor Standards Act. 

 

The U.S. Equal Employment Opportunity Commission (EEOC) may consider an individual to be an 

employee, and subject to protection under the statutes it enforces, “...if, as a result of volunteer service, 

he/she receives benefits such as a pension, group life insurance, workers’ compensation, and access to 

professional certification, even if the benefits are provided by a third party.” Thus, a religious 

organization’s attempt at recognizing the contribution of volunteers by providing such benefits could 

backfire, and “convert” a volunteer to an employee in the eyes of the law. Individuals also may be 

considered employees if the volunteer work is required for regular employment, or often leads to regular 

employment with the same entity. 

  

Employee vs. Independent Contractor 
 

A number of organizations use independent contractors in addition to, or instead of, employees. 

Independent contractors are not employees of the religious organization. No single test exists for 

determining whether a worker is an independent contractor or an employee. However, simply calling a 

person an independent contractor does not make it so. If the person subsequently is determined to be an 

employee, penalties may be assessed against an employer that did not appropriately deduct certain 

amounts from pay, such as for income tax withholding, social security under the FICA rules and 

employee benefit plan contributions. 

 

Tests of Status 

 

Right to Control 
 

The Internal Revenue Service (IRS) uses a right-to-control test in determining a worker’s status as an 

independent contractor or employee. The crux of the IRS test is: 1) whether the employer has a right to 

direct and control how the worker does the task for which the worker is hired; 2) whether the worker has 

the ability to affect financial decisions that impact the worker’s pay or profit; and 3) whether or not there 

is a contract between the worker and the organization and how it is worded. This test also is used in many 

states to determine a worker’s status under workers’ compensation statutes. 

 

For example: Steve CPA, the accountant for the religious organization, decides whether certain tax forms 

must be prepared, when they must be prepared, and how they must be completed. When Steve CPA 

renders accounting services to the religious organization, he submits an invoice to the religious 

organization. The relationship between the religious organization and Steve CPA is an accountant-client 

relationship. Steve CPA is an independent contractor, rather than an employee of the religious 

organization. 

  

Economic Realities Test 
 

Another test, which may be used by itself or with the right-to-control test, is the “economic realities test.” 

The “economic realities test” considers the worker’s economic dependence on the business. This test is 

used to determine employees’ status under the Family and Medical Leave Act, the Fair Labor Standards 

Act, the Worker Adjustment and Retraining Notification Act, and the Equal Pay Act. According to the 

United States Department of Labor, factors that may be considered in determining whether a worker is an 

employee or independent contractor under the Fair Labor Standards Act are: 1) the extent to which the 

worker’s services are an integral part of the employer’s business; 2) the permanency of the relationship; 

3) the amount of the worker’s investment in facilities and equipment; 4) the nature and degree of control 
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by the organization; 5) the worker’s opportunities for profit and loss; 6) the level of skill required in 

performing the job; and 7) the amount of initiative, judgment or foresight required for the success of the 

activity.   

 

For example: Bookkeeper Rona reports to work daily at the religious organization, and frequently is asked 

financial questions by the other employees of the religious organization. Rona has worked at the religious 

organization for five years, and has not purchased her computer, her reference books, her office furniture, 

or any of her other work supplies, all of which are provided by the organization. Pastor Brad supervises 

Rona and performs her annual review.  Rona’s compensation is determined by the Finance Committee of 

the religious organization, with no input from Rona. Rona has an associate’s degree in accounting. Rona’s 

job requires little initiative.  Rona is not in open market competition with others for success in her 

bookkeeping work and has no other clients. Rona is an employee, rather than an independent contractor, 

due to the combination of all of the above factors. 

 

Common Law Test 
 

The EEOC uses the “common law test” for determining who qualifies as an employee under Title VII of 

the Civil Rights Act of 1964, the Age Discrimination in Employment Act, and the Americans with 

Disabilities Act. The EEOC looks at numerous factors, including factors that are similar to the seven 

factors above, and other factors, including: 1) whether the work is performed on the employer’s premises; 

2) how the worker is paid; (by the hour, week, or month, rather than by the job); 3) whether the worker 

hires and pays assistants; 4) whether the employer provides the worker with benefits, such as insurance, 

leave, or workers’ compensation; 5) whether the worker is considered an employee of the employer for 

tax purposes; and 6) whether the employer can discharge the worker. 

 

For example: Jason Janitor has been hired to clean up the interior of the church. Along with two other 

janitors, he submitted his bid for the cleanup job. Jason Janitor was awarded the job based on his price 

and the references of other businesses for whom he has performed work. Jason Janitor will receive the 

amount specified in his bid, once the job has been completed. Jason has one assistant, to whom he pays an 

hourly wage. The religious organization provides no benefits to Jason or his assistant. The religious 

organization does not consider Jason Janitor or his assistant to be employees for tax purposes and will 

report the payment to him on a Form 1099, rather than on a Form W-2. If the religious organization is 

dissatisfied with the cleaning job of Jason Janitor, at any time during the job, it can discharge Jason from 

the job, but will be required to act in accordance with the contract it signed with Jason. Nevertheless, even 

if the religious organization discharges Jason Janitor from this cleaning job, Jason Janitor is able to clean 

elsewhere. Jason Janitor is an independent contractor, not an employee, of the religious organization. 

 

Employment at Will 
 

Before a religious organization employs any employees, rather than only retaining independent 

contractors, or relying solely on volunteers, various employment laws and doctrines should be considered, 

although not all of them will be applicable. One such doctrine is the “employment at will doctrine.” 

 

The traditional relationship between an employer and an employee hired for an indefinite term is called 

employment at will. By definition, employment at will is an employer-employee relationship in which 

workers are free to sell their skills and labor to the highest bidder and move freely from job to job and 

employers are free to hire and fire employees without notice and without cause. 

 

Although the employment at will doctrine exists in one form or another in most states, many exceptions 

to the doctrine exist that limit the employer’s right to terminate an employee. Described below are a few 

of the more significant exceptions to employment at will.  Keep in mind that one generally starts with the 
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premise that no reason for discharge is needed, and then go on to examine whether any exceptions are 

applicable, rather than to assume that an employee’s employment cannot be terminated. 

 

Exceptions to Employment at Will 
 

Written Contract 

 

The most obvious exception to the employment at will doctrine is a written employment contract, 

including one arrived at through collective bargaining. If a written contract exists, the rights of both the 

employer and the employee are determined under the terms of the contract. 

 

Implied Contract 

 

Like an express written contract, an implied contract is an exception to the employment at will doctrine. 

A common source of implied contracts is the employee handbook. For example, a religious organization’s 

employee handbook may state that employees can be terminated “only for just cause after a thorough 

investigation and an opportunity to improve performance,” and describe steps to be taken before 

termination. If, due to budget constraints, the organization decides to lay off an employee with good job 

performance, a court could interpret the handbook as an implied contract entitling the employee to remain 

on the payroll. Other examples of implied contracts include a “welcome letter” or other document that 

classifies an employee as “permanent” or “a member of our church family.” “Full-time” is a better choice 

because it does not imply a long-term contractual employment relationship. 

 

In some religious denominations, the call of a pastor to ministry may be viewed by the pastor as including 

an implied contract for lifetime employment at a particular church or religious organization, since it may 

be believed that the call to ministry is for life. However, the permanency of the call should not translate to 

a contract for permanent employment. 

 

Public Policy 
 

Another exception to the employment at will doctrine is discharge contrary to public policy, such as 

termination for refusing to falsify a record. Some states have a restrictive definition of what constitutes a 

violation of public policy, limiting it to a violation of a statute or regulation. You should check the 

specifics of state law to determine whether a public policy exception may apply to a particular situation. 

In addition, federal regulations included in the Sarbanes-Oxley Act provide certain protections to 

whistleblowers. 

 

Arbitrary and Capricious Discharge 

 

An employee should not be discharged when other employees in similar situations have been disciplined 

less severely for the same or similar conduct. Otherwise, in some states such a discharge could be found 

to be arbitrary even when a consideration of the conduct of the particular employee, in isolation, might 

appear to be sufficient for discharge.  

 

For example: It is appropriate for a church to insist that its employees conduct themselves in accordance 

with the firmly held religious beliefs of the church. However, if they allow one employee who has 

violated a specific religious belief to continue on staff, it will be difficult to justify a subsequent firing of 

another employee for the same behavior.   
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Discharge in Violation of a Statute 
 

Discharge in violation of a statute is the most common exception to the employment at will doctrine. This 

category includes termination constituting unlawful discrimination, such as termination on the basis of 

age, sex, race, color, national origin, military status, religion or disability. Keep in mind, however, that 

some of the statutes that restrict employment at will apply differently to religious organizations. Also 

keep in mind that courts generally are reluctant to get involved in employment conflicts between a church 

and a minister.   
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DISCLAIMER 

 

This material is presented with the understanding that the author is providing basic information only, and 

assumes no liability whatsoever in connection with its use.  Tax laws are constantly changing, are subject 

to differing interpretations, and the facts and circumstances in any particular situation may not be the 

same as those presented here.  Therefore, we urge you to do additional research and make sure that you 

are fully informed and knowledgeable before using the information contained herein. 

 

To ensure compliance with Treasury Regulations (31 CFR Part 10, §10.35), we are required to inform 

you that any tax advice contained in any correspondence or other communication from us is not intended 

or written by us to be used, and cannot be used by you or anyone else, for the purpose of avoiding 

penalties imposed by the Internal Revenue Code. 


