
Maryland Federal Court Finds A Second-Tier Subcontractor’s Email Is Sufficient Notice 

To Allege A Miller Act Claim 

 

In United States ex rel. Cummins-Wagner Co., Inc. v. Fidelity and Deposit Co. of Maryland, 

Civil Action No. 13-164, 2013 WL 4829051 (D.Md. Sept. 9, 2013), the U.S. District Court for 

the District of Maryland concluded that a second-tier subcontractor’s email to the prime 

contractor containing the amounts owed to it was sufficient notice to allege a Miller Act claim, 

and denied the surety’s motion to dismiss.   

 

Cummins-Wagner, a second-tier subcontractor, provided equipment and materials to the 

mechanical subcontractor in connection with the construction of a building for the National 

Institute of Standards and Technology.  When the mechanical subcontractor abandoned the 

project before completing its subcontract and filed for bankruptcy, the prime contractor 

contacted Cummins-Wagner requesting information concerning the balance owed to Cummins-

Wagner.  In response, and within ninety days of having delivered its equipment, Cummins-

Wagner sent an email to the prime contractor indicating the amount of the remaining balance 

due, and then later provided copies of its outstanding invoices.  Nearly four months later, 

Cummins-Wagner sent a letter to the prime contractor and surety demanding payment for the 

outstanding balance, which was denied by the surety.  Cummins-Wagner then brought suit.     

 

On the surety’s motion to dismiss for failure to comply with the ninety day notice requirement of 

the Miller Act, the Maryland federal court found that Cummins-Wagner had sufficiently alleged 

notice of its claim within ninety days of the delivery of its equipment, by way of its email 

responding to the prime contractor’s request for information concerning amounts owed.  That 

email, which also included an email chain documenting the receipt and acknowledgment by the 

prime contractor, contained all of the requirements of notice under the Miller Act, by 

establishing the amount owed, the party to whom the supplies were provided, and alerted the 

prime contractor that it was being looked to for payment.  There was no requirement under the 

Miller Act that the second-tier subcontractor notify the surety of its claim, or give the surety 

notice before filing suit.  For these reasons, the court found the second-tier subcontractor’s email 

sufficient for alleging actual notice of its Miller Act claim, and denied the surety’s motion to 

dismiss.   

 


