
 

 

Goldman & Anti Goldman – Going Both Ways 
The Choice of a Valuation Date 

 
 

Goldman has become somewhat of a buzz word, with that once proud family’s 
surname being bandied about like an ignoble sack of potatoes.  In a sense like 
Sheridan, it has become part of New Jersey’s divorce lexicon.  Goldman is kind 

of a bright line – relatively easy – the company went bankrupt after the 
complaint date.  Clearly, as an equitable financial issue, there was nothing left 

to distribute.  How restricted are we to such a bright line demarcation?  
Certainly most, if not all, of our readers have seen the Goldman weapon 

threatened in matters where there’s definitely and clearly no bankruptcy, not 
even one likely, or even a modestly reasonable prospect.  Rather, the business 
is now (allegedly?) not doing as well as it was just several months or a year ago, 

at the Date of Complaint, and thus is, perhaps, worth less.  How much less – 
how much of an alleged decrease succeeds in drawing the subject business 
under that favorable, but tragic, Goldman umbrella? 

 
Assuming we can reasonably quantify a change (let alone get disparate 

interests to agree as to a change), would a decline of 10% in value support the 
use of a Goldman-type argument?  Or, would it require a more substantial 

reduction in value – and if so, just how substantial?  Need we go to say 25%, 
50%; need there be some evidence that bankruptcy is being considered, or not 
remotely unlikely?  It is probably safe to assume that all of us would readily 

recognize and agree that the economy in general, and perhaps as a direct 
result, virtually all businesses in general, are subject to fluctuations – what 
some might call cycles.  How would we distinguish between just a routine cycle 

(i.e. businesses doing worse now because there’s a recession, or simply 
because of a routine cycle of the business) on one hand, and a more permanent 

or structural change that bodes catastrophically for the future?  In the context 
of doing our work, and representing our clients, how long of a period, how 
extended a timeframe, need  a decline in business be in order to justify that, as 

to the subject business, it is a real decline, that it is permanent, or at least 
something worthy of downward valuation consideration? 

 
If the complaint date is December 31, 2012, and we are now in late 2014, and 
have evidence that the business had a weak 2013, worse than 2012 and 2011, 

is that enough to establish a reduction in value?  Or, do we need to see at least 
a second year of continued decline (or at least a leveling off at what might 
arguably be a new lower level)?  And, if we were to argue that, how long are we 

going to keep the window open to give us as much a comfort level that there is 
a true “change in circumstances” warranting a revisit of the valuation issue?   

 
 
 

 
 



 

 

From our experience, Goldman has only been used, or at least vigorously 
argued, in the context of a decline in value.  However, in the broad sense of 

Goldman, it might be logical that if a clear (let’s allow for the moment 
undeniable) reduction in value is justification for allocating less value (a less 

valuable asset), equity and justice might support going in the other direction.  
If there was an undeniable increase in value, wouldn't the same measure of 
logic and justice dictate a comparable distribution of more value – a more 

valuable asset?  This one may be a little harder to swallow – but is perhaps 
intellectually and equitably the same concept.  Of course, arguments will be 

made as to post complaint efforts being responsible for the increase in value 
and therefore it shouldn't be shared.  However, in Goldman, the decline was 

despite reasonable good faith efforts to keep the business alive.  Would there be 
logic in arguing in the opposite direction – that the same good faith that applies 
on the way down should apply on the way up?  Of course, we would need to 

address much of the same analysis as described above – i.e. how much of a 
change, how permanent it is, etc. 
 

While we are having fun speculating as to these interesting philosophical 
quandaries, perhaps we should reflect briefly on what this might mean to the 

fees of the attorneys and experts – and ultimately what is left for the litigants.  
The points being raised here are interesting and often very valid points, which 
under the right circumstances might save your client a lot of money, or when 

used effectively against you, cost your client a lot of money.  However, all this 
requires extra work, perhaps significant extra work, by both the attorneys and 
the experts.  After all, on one level, it requires at least a second valuation and 

additional forensics.  It is not simply a matter of dumping a few numbers (i.e. 
the current financial information as contrasted with the past) in to a simple 

economic equation to arrive at a value conclusion.  It will require, typically, 
updating the economic (micro and macro) background information, getting into 
the industry again to have an understanding as to what might have happened – 

especially since you are arguing change; and probably doing at least a 
comparable (if not increased level) of analysis and investigation of the subject 

entity and the related figures.  It may require an increased level of investigation 
because we are now not simply proffering a number based on the traditional 
Date of Complaint, but we are looking to be able to support the equity of using 

a more current date.  Certainly we need to be able to provide enough support, 
analysis and the like, to counter what is sure to be contrary type arguments.  
For instance, one side will argue that the business went down in value – the 

other side will argue that it is merely a cyclical change, value did not go down, 
it merely looks down, but next year it will be back to where it was.  Great 

theory, great intellectual arguments – great fees if you can collect them. 
 
 

 
 

 
 



 

 

Clearly, there are situations where equity requires that we use a value based 
on something other than the Date of Complaint.  It would appear that an 

argument is made much more often in the case of a business that has 
decreased in value, as contrasted with one that has increased in value.  

However, regardless of the direction of the change, how current do we make the 
new valuation, how many such valuations do we create, how much of a change 
(increase or decrease) warrants the use of other than the Date of Complaint?  

How well can we prove/show that the change is a real change, rather than a 
temporary one?  Be careful what you wish for. 
 

 


