
 
 

One Person’s Garbage is Another Person’s History 
 

 
One of the more frustrating elements of the work that we, as forensic and 
valuation expert accountants, do or have to contend with, is the issue of 
discovery.  Based on numerous discussions with attorneys, it’s also obvious 
that discovery is among the most frustrating issues with which they have to 
deal.  And, need we add, that type of frustration easily translates into 
wasted time and thus wasted money.  This article is not intended to address 
the issues or concerns over compelling discovery, and what is or isn’t 
appropriate from a legal vantage point – but rather, to address, from the 
vantage point of a financial expert, some of the issues involved in record 
production discovery, particularly “older” records, as it affects the work that 
we need to do.   
 
Typically, in most divorce, as well as shareholder type, litigation matters, we 
routinely ask for five years of records.  In many cases, recognizing that 
certain of the older detailed records (for instance, sales invoices or paid 
bills) may be voluminous or difficult to access, we often can comfortably do 
what we need to using perhaps only two or three years of those types of 
records, and then extrapolating back to the extent we deem necessary.  
However, there is nothing sacrosanct about five years – there are many 
justifications for asking for more than five years, and many times, fewer 
than five years will suffice. 
 
The “easy” part (or at least it’s supposed to be) is when we ask for financial 
statements and tax returns.  Generally, those aren’t difficult to get for the 
last five years.  However, when it comes to things like bank statements and 
cancelled checks, we sometimes run into problems.  Frankly, there is 
virtually no excuse for running into a problem when it comes to those types 
of records for a business – because a business is required to maintain 
virtually all of its records for at least three to four years after the filing of a 
year’s tax return, and typically longer than that for selected items such as 
payroll records.  Thus, there really is no good excuse for what unfortunately 
we hear sometimes that (as to a business) they don’t have the bank 
statements, or paid bills, or invoices, going back more than a year or so.  
Essentially, that almost sounds like they were intentionally destroyed (or 
were they – are they simply “hidden” somewhere?) because of the litigation.   
 
However, when it comes to personal financial records – such as bank 
statements, cancelled checks, credit card statements – while it would be 
nice and convenient for us to have those five years, the reality is that, other 
than when those documents are to support a tax related issue, there is no 
requirement for an individual to keep them.  For instance, why bother, there 
is no requirement, to maintain proof of what your home utility and lawn 



 
 

maintenance bills were for the past several years.  Personal expense 
documentation is often an area where records (legitimately) have not been 
retained. 
 
Thus, many times an issue with which we have to wrestle is what is the 
appropriate depth of discovery that is truly necessary, how extensive of a set 
of records do we need, how far back in years is appropriate?  And the    
answer is, like so many other things in life – “it depends”.  Let us try to 
address a few of the broad areas where this type of issue arises: 
 

 Business Valuation – we experts commonly ask for five years.  That is 
because, in part, it’s become a habit, and in part, it’s because we 
believe that five years will give us an adequate view of the company, 
and serve as an adequate foundation for determining expectations 
going forward, and to be able to value the business.  However, there 
are certainly times when more than five years would be necessary; 
and in contrast, relatively few times when we will know in advance 
that fewer than five years would be appropriate.  This has nothing to 
do with the issue of separate property and whether we have to look at 
a gift or inheritance that happened 20 years ago.  That is always a 
separate issue, and is not the subject of this article.  However, let’s 
assume for the moment that the valuation expert has determined the 
subject business operates on a 10 year business cycle, and that to get 
the right view of this company, to do the job that the valuation expert 
believes he/she needs to do, 10 years are necessary.  That is certainly 
not unheard of, and not unreasonable – at least not to us.  Whether 
it’s practical, whether or not those records are available, is a separate 
issue; 
 

 Business Forensics – the previous paragraph raised the possibility of 
needing 10 years in order to adequately address valuation concerns.  
As I’m sure all of our readers know, typically part of the valuation 
process, and a function that precedes the actual valuation steps, is 
the issue of forensics – investigative accounting.  That means 
reviewing the income and expenses of the business, trying to 
determine if it’s as “clean” as it should be, and if those numbers can 
be relied upon going forward.  That is the forensic or investigative 
accounting aspect of what we do in a business valuation assignment.  
Taking the preceding paragraph, let’s accept for the moment that the 
expert indeed does need 10 years of financial statements or tax 
returns.  That does not mean (and from the author’s experience, 
usually does not mean), that the expert also needs 10 years of 
underlying original books and records – including for instance the 
general ledgers, bank statements, paid bills, etc.  As a general 
comment, in order to properly do a valuation that from the expert’s 
point of view requires a 10 year viewpoint, it does not at the same 



 
 

time require a 10 year investigative analysis on the underlying books 
and records.   
 
Typically it would be perfectly acceptable for the expert to use the 
more customary five years, or even two or three years, and then 
reasonably and rationally extrapolate the results of that across the 
board in some fashion.  However, assume for the moment that the 
expert’s needs are more than simply getting a handle on the 
operational cycle of the business – that, as part of the valuation 
process, there is a need to trace how certain expenditures were 
treated over a longer history, how perhaps income was deposited or 
not, activities or events in the company’s history going back a number 
of years.  In such a case, the CPA expert indeed may need access to 
records going back 10 years.  In other words, here as in so many other 
places, many aspects of what we need to do don’t comfortably fit into 
a “cookie-cutter” system.  There are times when the so-called 
standard five years is simply inadequate; 
 

 Personal Forensics – the concern here is the situation where, as part 
of what typically would be a divorce action, the accounting expert 
needs to review the flow of funds, transactions that go back say 10 or 
more years.  Perhaps a mortgage was taken out on a piece of property 
10 years ago, and there is a serious question as to how the proceeds 
were used.  One spouse perhaps is accusing the other of “pocketing” 
those funds – putting them in some unknown place, and then causing 
the marital estate to assume the debt.  Or, there is a claim of separate 
property, going back 15 years, and that has to be traced.  These are 
examples (and not unusual ones at that) of where the need arises to 
do a forensic analysis that extends more than five years into the past.  
Furthermore, in many of these types of situations, there has been no 
pressing need (at least from one person’s perspective), as well as no 
tax requirement, to retain such records; 
 

 Lifestyle Analysis – again, this is a matter only in a divorce case, and 
involves the issue of illustrating how the married couple/family lived 
over a period of time (how was their money spent).  As a practical, as 
well as cost effective, process, most of us in this field tend to analyze 
only the last two or three years preceding the Date of Complaint.  
Sometimes, perhaps for cost reasons, it is decided to do only one year; 
sometimes, perhaps for strategic reasons, 4 or even 5 years are 
considered.  However, at least by one line of thinking, if the idea is to 
establish what the lifestyle of the family was during the marriage, 
perhaps the last 10 or 15 years or more of the marriage need to be 
illustrated.  I am not suggesting this – I’m only raising it as a 
consideration in respect to the issue of discovery.  Perhaps one of the 



 
 

spouses desires to illustrate that the last 3 years were unusual 
(whether high or low is immaterial for this concept), and thus wants to 
provide a much longer view of how monies were spent, what the 
lifestyle was. This often presents significant, sometimes 
insurmountable, obstacles – records that far back are simply not 
available.  Perhaps that means alternative measures need to be taken 
(if any can be) in order to illustrate what the client desires.  None of 
that changes the appropriateness of seeking discovery going back 
many years. 

 
The above illustrates various examples where there are perfectly legitimate 
and supportable reasons for requiring access to documentation going back 
greater than the standard five years.  As reasonable and appropriate as the 
need for same may be, it doesn’t change what sometimes is the overriding 
reality –  sometimes these records are simply, flat out, not available, and 
other times even when available, the costs of production (because no one 
has maintained them – in reality or allegedly) can be an overwhelming 
burden.  Thus, it’s not unusual when faced with one of these more difficult, 
interesting and expansive type cases, to also be faced with the unfortunate 
realities and practical issues of accessibility, practicality, and costs. I am 
not proposing a solution to these issues – I just wanted to raise the practical 
aspects, and illustrate some of the situations where what one side might 
argue is unreasonable and an overreach (asking for records going back a 
number of years), the other side may have ample justification for same – 
even if the justification is trumped by the realities of accessibility and cost. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


