
Questions for Candidates for State Office 
Prompt Payment on Construction 
Construction contractors and subcontractors frequently struggle to secure timely payment for their 
work on both public and private projects. When an owner or upper-tier contractor delays payment, 
lower-tier contractors find it difficult, if not impossible to meet their own obligations, including 
payments to employees and suppliers. The federal government and all but one state have enacted 
laws establishing minimum standards for payment on public construction. For example, the Federal 
government requires that prime contractors be paid within 10 days of submitting a proper invoice, and 
requires that prime contractors pay their subcontractors within seven days of receiving payment from 
the government. Like other states, Pennsylvania has established minimum standards for payment on 
both public and private construction. However, these minimum requirements do not meet minimum 
industry standards. For example, ConsensusDocs, a coalition of more than 40 associations in the 
construction industry, call for payment from the owner to the prime contractor within twenty days of 
the delivery of a proper invoice and payment to the subcontractor by the contractor within seven days 
of payment by the owner to the contractor. 

Would you support legislation improving the current minimum standards for payment to 
subcontractors on public and private construction paralleling them to the industry standard adopted 
by ConsensusDocs? 

Retainage of Funds on Construction 
Retainage, also known as "retention," is a construction owner's or higher-tier contractor's practice of 
holding a pre-determined percentage or sum from each progress payment to the next-lower tier of 
contractors. The retaining party releases retainage only when the project reaches a milestone such 
as "substantial completion." Retainage frequently is higher than a subcontractor's profit margin on a 
project. Further, a subcontractor may wait years for the full release of all retainage. Retainage often 
results in higher prices, invites fraudulent holding of payments and stifles economic growth. Like most 
other states, Pennsylvania has established minimum standards for retainage on public work. 
However, our state has not addressed the issue on private work. 
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Would you support limiting the retainage that a private construction owner can retain from its prime 
contractor to 5 percent? Would you support limiting the amount that a prime contractor can retain 
from its subcontractors to that retained by the construction owner? 

Pay-if-Paid C lauses in Construction Contracts 
Most construction contracts today contain a "pay-if-paid" clause, which makes an upper tier 
contractor's legal obligation to pay a subcontractor for its work contingent on receiving payment from 
the construction owner. Yet the subcontractor has little ability to check on the credit-worthiness of the 
construction owner nor does it have a direct right of action to collect payment for unpaid work directly 
from the owner. Pay-if-paid clauses are particularly problematic in times of economic and credit 
uncertainty. Some states have made pay-if-paid clauses unenforceable by declaring them against 
public policy. 

Would you support legislation to make pay-if-pald clauses on construction contracts unenforceable in 
our state? 

Subcontractor Payment Assurances on Public-Private Partnerships 
The Commonwealth increasingly is using public-private partnerships as a source of financing for 
construction projects that historically would have been financed by the government. One of the 
anomalies with this form of financing is that the payment assurances historically available to 
construction subcontractors and suppliers on public and private construction may not be available on 
projects financed through P3s. That is, neither our state's Little Miller Act, which assures 
subcontractor payment on public work, nor the state's mechanic's lien law, which assures 
subcontractor payment on private work, applies to P3s. 

Would you support legislation to extend the tenets of our state's Little Miller Act (Pa. Con. Stat. Title 8 
Cha. 13 § 193) to construction financed through public-private partnerships? 
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Risk Allocation on Construction Projects 
Indemnity clauses in construction contracts often require a subcontractor to hold harmless other 
members of the construction team for accidents or other events that are the result of the indemnified 
party's own fault or negligence. Other clauses, known as additional insured clauses, require one party 
to insure another for its own fault or negligence. These contract provisions force subcontractors to 
defend and pay for damages and injuries arising from others' actions or inactions. They result in less 
accountability, less safe work sites, and more expensive construction projects. Some states have 
enacted laws limiting indemnity to one's own fault or negligence and prohibiting the use of additional 
insured clauses beyond one's own fault or negligence. 

Would you support legislation that prohibits one party to a construction contract from indemnifying or 
insuring another for something that was its sole or partial fault? 
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