
Hiring ex-offenders: the problem for 
churches and small businesses  

The Department of Justice has interpreted federal anti-
discrimination law as prohibiting the exclusion of ex-
offenders (persons convicted of crimes) from consider-
ation for job openings.  The Department argues that 
since a greater proportion of ex-offenders belong to ra-
cial and ethnic minorities, such an exclusion amounts 
to de facto racial discrimination even though the basis 
of the exclusion is the ex-offender’s actions, not his ra-
cial background.  The Department argues that in many 
neighborhoods a large proportion of the men are ex-
offenders and that their blanket exclusion from most 
employment is hurting those neighborhoods.  The De-
partment wants employers to consider ex-offenders un-
der all the facts and circumstances – in effect, to give 
them a chance.

New laws have been passed in some states, including 
Illinois, to prohibit employers from asking about crimi-
nal history when applying for employment until a con-
ditional job offer has been made or a job interview has 
been scheduled.  There is some support for this idea 
in the Scripture which includes a Year of Jubilee (Lev. 
25:8-13) during which slaves and prisoners would be 
freed and debts forgiven, and in the teaching of Jesus 
the Messiah to forgive those who offend against you 
(e.g. Matt. 18:22).

While these goals of fostering forgiveness and second 
chances, and of improving neighborhoods, are good 
ones, the use of these proposed government regula-
tions to accomplish them creates serious problems 
for employers, particularly smaller employers such as 
church congregations and small businesses.

The Department of Justice’s position, of requiring em-
ployers to engage in a case by case process with ex-
offenders is particularly problematic.  Under existing 
law, all an ex-offender who was denied employment has 
to do to allege a violation by the employer is to claim 
that he is an ex-offender, that he was denied a job, and 
that the employer’s reasons for not hiring him were a 
pretext.  It is then up to the employer to prove that he 
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had a good reason for not hiring the guy.  While em-
ployers may end up winning many of these suits, they 
are very expensive to defend (tens of thousands of dol-
lars) which may be impossible for a small employer to 
afford.  And some employers may lose these suits if a 
judge or jury thinks the employer gave the ex-offender 
status too much weight in the hiring decision.  There 
will, therefore, be strong pressure for employers to not 
ask about ex-offender status so they cannot be accused 
of discriminating based on that status.  But that exposes 
the employer to different risks including financial loss-
es from an ex-offender who returns to crime (as many 
do) and steals from the employer.  Or worse, a violent 
ex-offender may become violent again with fellow em-
ployees, customers or the public, and again expose the 
employer to suit by those injured, for hiring a poten-
tially violent person.

The Illinois law, while not as problematic as the De-
partment of Justice position, will cause both potential 
employers and job applicants to waste a good deal of 
time in the pre-employment process when the employ-
er would never, and should never, hire the ex-offender 
once the offense becomes known.  For example, what 
employer, in any industry, would, or should, hire an ex-
offender for a position handling the employer’s money?  
What church would, or should, ever hire a person who 
had been convicted of a sex crime for a position work-
ing with children?  What law firm, having possession of 
all sorts of confidential client information of which it is 
a fiduciary, could safely put an ex-offender in a position 
to view, or exploit, that information?

While I would hope that employers would generally 
not exclude all ex-offenders automatically from con-
sideration for most job openings, requiring that by law 
exposes employers to unacceptable risks, and makes 
advising those employers very difficult.  Asking about 
or considering criminal history exposes the employer 
to liability to disappointed job seekers and government 
agencies.  Not doing so exposes the employer to greater 
risk of loss and suits by third parties. n
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