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    Did You Pay Taxes On That 
Bribe? The Tax Consequences 
Of FCPA Violations 
 by Eileen Radford and Alice Hsieh, 
Trace International 

 Th e US Government prosecutes more  corporations 
for bribery and corruption under the Foreign Cor-
rupt  Practices Act ("FCPA") than the rest of the 
world combined. 1  With approximately sixty  devoted 
prosecutors and enforcement attorneys between the 
US Securities  and Exchange Commission ("SEC") 
and the US Department of Justice ("DOJ"),  the US 
Government's eff orts to enforce the FCPA have nev-
er been more  robust. Th e FCPA's anti-bribery pro-
visions make it illegal to off er  or provide money or 
anything of value to offi  cials of foreign governments  
or foreign political parties in order to obtain or re-
tain business.  While the looming threat of billion-
dollar settlements holds corporate  America's atten-
tion, the tax consequences of violating the FCPA are  
not well known. Yet, it should come as no surprise 
that bribes and  kickbacks are not tax deductible. 

 Th e FCPA has two major components:  the "anti-
bribery provisions" and the "books and records 
provisions."  Together, the provisions essentially 
prohibit companies and their  agents from giving 
improper payments to foreign government offi  cials  
as well as disguising improper payments from the 
US Government. Th e  FCPA's books-and-records 
provision requires issuers to make and keep  books, 
records, and accounts, which, in reasonable detail, 

accurately  and fairly refl ect the issuer's transactions 
and disposition of assets.  In other words, it is an 
independent violation, under the FCPA, to  record 
illegal payments as commissions, consultant fees, 
or other  legitimate business expenditures. 

 FCPA charges are often coupled with  alleged viola-
tions of other federal statutes such as mail and wire  
fraud, money laundering, RICO, and conspiracy. 
Several FCPA cases  have included prosecution of 
tax violations. 2  Th e  United States Internal Rev-
enue Code ("the Code") typically allows  taxpayers 
to deduct from income all ordinary and necessary 
expenses  incurred in the operation of any trade or 
business. However, the Code  specifi cally prohibits 
taxpayers from deducting any direct or indirect  pay-
ment made to an offi  cial or employee of any govern-
ment, or of any  agency or instrumentality of any 
government, if the payment constitutes  an illegal 
bribe or kickback or is unlawful under the FCPA. 

 Tax Penalties For FCPA Violations 
 Th e Tax Equity and Fiscal Responsibility  Act of 
1982 specifi cally bars the tax deduction of bribe 
payments  made under the FCPA: 
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  No deduction shall be  allowed under sub sec-
tion  162(a)  for any payment made, directly 
or indirectly, to an  offi  cial or employee of any 
government [. . .] if the payment constitutes  an 
illegal bribe or kickback or, if the payment is 
to an offi  cial  or employee of a foreign govern-
ment, the payment is unlawful under  the For-
eign Corrupt Practices Act of 1977. 3   

 Th e improper recording of bribes as  legitimate 
business expenses does open corporations to sig-
nifi cant  civil tax liabilities on the amount of taxes 
underpaid. Because civil  fraud charges have a lower 
burden of proof than that required for  successful 
FCPA prosecution, a company or individual cor-
porate offi  cer  may be acquitted of FCPA charges 
and still lose the tax fraud count.  Civil liability for 
underpayment of taxes ranges from accuracy-relat-
ed  penalties of twenty percent 4  to  fraudulent fi ling 
penalties of seventy-fi ve percent. 5  

 Criminal tax charges are also an issue.  Over the 
past decade, the DOJ has pursued at least fi ve 
cases involving  criminal tax charges in FCPA ac-
tions, 6  resulting  from the taxpayers' failure to 
disclose improper payments received,  conceal-
ing interest in foreign bank accounts, or taking 
improper deductions  for prohibited payments. 
Th e Code provides criminal charges for tax  eva-
sion, fraudulent statements, fraudulent returns, 
and attempts to  interfere with administration of 
tax laws. 7  Because internal audits may not catch  
violations when bribes are disguised as legitimate 
business expenses,  corporations must be vigilant 

in monitoring book and tax accounting  of all fees, 
commissions, rebates, discounts, and gifts given 
in connection  with foreign business. 

 For example, movie producer Patricia  Green was 
sentenced to 19 concurrent six-month sentences 
and paid  USD250,000 in restitution for FCPA vio-
lations, money laundering, and  criminal tax fraud 
in August 2010. 8  Green was convicted of paying 
kickbacks to the former governor  of the Tourism 
Authority of Th ailand in exchange for allegedly re-
ceiving  contracts to manage and operate Th ailand's 
yearly Bangkok International  Film Festival, as well as 
contracts to provide an elite tourism "privilege  card" 
marketed to wealthy foreigners. Patricia Green and 
her husband  allegedly paid approximately USD1.8 
million in bribes to the former  governor through 
numerous bank accounts in Singapore, the United 
Kingdom,  and the Isle of Jersey in exchange for con-
tracts worth more than USD13.5m.  She was also 
found guilty of falsely subscribing US income tax 
returns  in connection with this scheme. In a 2004 
tax return for SASO Entertainment,  Green claimed 
USD303,074 in "sales commissions" deductible 
from the  gross income. 9  Th e same year, Green was 
also charged with fi ling a false  income tax return 
that reported USD140,503 as deductible commis-
sions.  According to the second superseding indict-
ment, the Greens caused  "the corrupt payments [. . 
.] to be characterized as 'sales commissions'  on the 
profi t and loss statements and other company books 
and records  prepared and maintained by the Green 
businesses." 10  Th e indictment further charges that  
Green participated in the preparation of corporate 
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tax returns that  "took unlawful tax deductions for 
the bribes by calling them 'commissions'  as part of 
costs of goods sold," thereby reducing corporate 
tax liabilities  and using tax-free income to pay the 
bribes to the governor and increasing  their profi ts 
from the businesses. 11  

 In another FCPA case, Titan Corporation  ("Ti-
tan"), a San Diego-based military intelligence and 
communications  company pled guilty to one fel-
ony count of bribery under the FCPA,  one felony 
count of falsifi cation of books and records under 
the FCPA,  and one felony count of aiding or assist-
ing in the fi ling of a false  tax return under the Code. 
Beginning in 1999, Titan allegedly engaged  the ser-
vices of an agent who claimed to have close ties to 
the then-President  of Benin in order to secure and 
retain its wireless telephone network  in that country. 
Without performing adequate due diligence to de-
termine  if its agent was complying with the FCPA, 
Titan allegedly began paying  this agent hundreds of 
thousands of dollars for "consulting" services  that 
were never properly documented or shown to have 
been performed.  By using false invoices to conceal 
its improper payments in Benin,  Titan knowingly 
falsifi ed its books, records, and accounts. In addi-
tion,  Titan violated federal tax laws by claiming the 
bribes as deductible  business expenses on its fed-
eral income tax return. Specifi cally,  Titan recorded 
in its books and records approximately USD2.1m 
in improper  payments made to the Benin agent, 
and falsely characterized these  payments as customs 
exonerations and other apparently legitimate busi-
ness  expenses. 12  In 2002, Titan allegedly wrote-off   

the remaining accounts receivable related to the Be-
nin contract valued  at approximately USD20m, a 
portion of which contained the remaining  balance 
of the "Reimbursable Operating Expenses." 13  Th is  
bad debt expense write-off  included some portion 
of the Benin payments  made by Titan in violation 
of the FCPA, and Titan deducted on the  compa-
ny's tax returns the entire USD20m write-off  of 
accounts receivable  related to the Benin contract, 
including the remaining balance of  the "Reimburs-
able Operating Expenses." 14  As  a result of these 
actions, Titan agreed to pay a USD13m criminal 
fi ne  and to pay USD15.4m in disgorgement and 
prejudgment interest in a  parallel civil case to be 
fi led by the SEC. Titan agreed to pay a  combined 
penalty of USD28m. 

 Non-Deductibility Of Settlements 
 When a corporation must pay disgorgement,  settle-
ment, or restitution, the amount given to the gov-
ernment may  not be tax deductible. Under  IRC 
section 162 , no tax deductions are  allowed for any 
"fi ne or similar penalty paid to a government for  the 
violation of any law." For tax purposes, penalties 
include any  amounts paid in settlement of actual 
or potential liability for a  civil or criminal fi ne or 
penalty. Th erefore, if a corporation pays  an amount 
"for the purposes of enforcing the law and as pun-
ishment  for violation," then the payment is not de-
ductible. 15  Whereas, if the payment  is imposed to 
prompt compliance with the law or as compensa-
tion, the  sum can be tax deductible so long as al-
lowing the deductions does  not "severely frustrate" 
the national policy. 16  
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 In short, whether an FCPA settlement  is eligible 
for tax deductions is a fact-specifi c inquiry that de-
pends  on the purpose of the payment. Courts have 
typically concluded that  payments are punitive 
when they are made in consideration of the govern-
ment's  forbearance from seeking criminal penalty, 
as is usually the case  in FCPA settlements. 17  SEC 
resolutions regarding the FCPA have recently con-
tained  similar language prohibiting settling compa-
nies from deducting the  penalty components. 18  

 Conclusion 
 Federal tax charges are increasingly  serving as ad-
ditional tools in the government's FCPA enforce-
ment eff ort.  Outside of the illegality of the actual 
bribes, the DOJ and SEC can  prosecute corpora-
tions for the concealment of the bribes in their  
books and records, and the resulting underpayment 
of taxes. Civil  and criminal charges, independent of 
the FCPA-related allegations,  may be brought un-
der the Code against corporations and individual  
agents. Settlements paid to foreclose the possibility 
of criminal  convictions are usually not tax deduct-
ible, which present corporations  with another sig-
nifi cant obstacle – especially when settlements  can 
cost companies signifi cant amounts. 

 Th e possibility of federal tax charges  should be con-
sidered by companies when assessing corruption 
risks  and the amount they should spend to prevent-
ing FCPA violations. With  the disproportionately 
large costs of settlements, internal investigations,  
and compliance-related penalties, comprehensive 
prevention is a company's  best option. 
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