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Although most business owners, labor relations and human resource professionals are fully aware that Section 7 of 

the National Labor Relations Act gives employees the right to organize, to form, join, or assist unions and to bargain 

collectively, many do not appreciate that Section 7 also gives employees the right “to engage in other concerted 

activities for the purpose of collective bargaining or other mutual aid or protection.”  This language has been the 

vehicle by which the NLRB has extended the Act’s reach well beyond unionized workplaces and union organizing 

activity.  In the past year, we have seen an aggressive interpretation of Section 7 by the Board and a disturbing focus 

on the non-union workplace. The NLRB’s jurisdictional reach is not new, but its enforcement philosophy and 

agenda is. Recent cases and advice memoranda by the NLRB’s Office of the General Counsel demonstrate that non-

union workplaces are just as susceptible to NLRB scrutiny (and maybe even more so) than their unionized 

counterparts. Part of this is explained by the dramatic drop in union-represented employees in the private sector 

(6.6% in 2012 compared to 28% in 1954), but part of it is explained by who is in the White House. 

 Non-union employers and those with both unionized and non-unionized workplaces should pay close attention to 

the latest pronouncements by the NLRB about the following topics: 

At-will disclaimers:  The NLRB General Counsel believes that a blanket at-will disclaimer that cannot be amended, 

modified, or altered in any way violates the §7 right to form, join, or assist a union in efforts to change their at-will 

status.  On the contrary, at-will disclaimers that prohibit company representatives from altering an employee’s at-

will status or which clarify that only the President of the company may modify or alter the at-will relationship have 

been approved. 

Confidential/Non-public information: Rules prohibiting employees from sharing confidential information with 

third parties have come under scrutiny by the NLRB. Broad rules, which expressly prohibit disclosure of personnel 

information or which can cause employees to believe they cannot discuss wages or other terms and conditions of 

employment have been held overly broad in violation of §7. Flex Frac Logistics, 358 NLRB No. 127 (2012). The 

NLRB General Counsel reiterated this in its advice memorandum in Giant Foods on August 26, 2013 where a 

prohibition on use of employer logos as well as photos of the employer’s facility violated §7 because employees 

could reasonably understand that they were prohibited from using this information in leaflets or even pickets. The 

NLRB has not gone as far as to say employers cannot protect its proprietary and confidential information and trade 

secrets, but that such protections must be narrowly tailored so as not to interfere with or have a chilling effect upon 

employee rights under §7. 

Social Media: Social media policies have received enforcement priority at the NLRB. In a series of advice 

memorandum, the NLRB General Counsel has scrutinized social media policies. In all, 35 social media policies 

have been reviewed and almost every one has been ruled overly broad an in violation of §7. The NLRB believes that 

imprecise, general restrictions can reasonably cause employees to believe that they are prohibited from discussing 

terms and conditions of employment in their posts. Restrictions on inappropriate, demeaning, abusive, offensive or 

negative comments have been repeatedly rejected as overly broad. Employers have, however, fared much better 

when they have prohibited illegal harassment, threats of violence, intentional attempts to harm one’s reputation and 

the release of trade secrets. Clearly, the more precise and narrowly drafted the policy is, the better the odds it will 

pass muster with the NLRB. 

Workplace Investigations: In Banner Health, 358 NLRB No. 93 (2012), the NLRB concluded that a blanket 

confidentiality rule prohibiting employees from discussing matters under investigation while the investigation is 

ongoing violates § 7. According to the NLRB, employers must demonstrate a legitimate and substantial business 

justification to ban communications while an investigation is ongoing, and a general interest in protecting the 

integrity of the investigation is inadequate. Examples of substantial business justification include protection of 

witnesses and potential destruction of evidence. The NLRB ruling reaches sexual harassment investigations as well 

as investigations of workplace violence and other safety investigations. 



Work Rules: The Board has also scrutinized a number of common work rules as potentially overbroad and in 

violation of §7.  Among the work rules that have been subject to attack are rules prohibiting: defamatory statements, 

discourteous and disrespectful conduct, profanity, negative comments about management, limits on who can make 

contact with the media, law enforcement and other third parties and who can provide references.  The Board’s 

concern is that these work rules can be interpreted to prohibit communications concerning wages, hours or other 

terms and conditions of employment. Direct TV, 359 NLRB No. 54 (2013). Accordingly, such rules must be more 

precise.  For example, the NLRB found a rule prohibiting defamation or discredit of the employer’s products or 

services to be lawful. Giant Food, LLC, March 21, 2012 Advice Memoranda.  The Board has also indicated that a 

simple rule prohibiting employees from walking off the job could be interpreted as prohibiting strikes in violation of 

§7, but that a rule prohibiting employees from leaving their work station without authorization was okay. 

Ambassador Servs., Inc., 358 NLRB No. 130 (2012); TT&W Farm Products, 358 NLRB No. 125 (2012).     

This expansive reach of the NLRB is not likely to end any time soon.  Indeed, as long as President Obama is in 

office, the pendulum will not be swinging the other way.  So do the things that are within your control now.  Revise 

your policies with more precise language which does not reach activity that can be viewed as protected, concerted 

activity.  

 

 


